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Item 1.01

Item 7.01

Item 9.01   

Entry into a Material Definitive Agreement.
 
On May 13, 2017, Aspen Group, Inc., a Delaware corporation (the “Company”) entei t 
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“Assignment and Assumption of Lease ” has the meaning set forth in Section 2.06(a)(ix).

“Assumed Liabilities” has the meaning set forth in Section 2.03.

“Audited Financial Statements” has the meaning set forth in Section 3.04.

“Balance Sheet” has the meaning set forth in Section 3.04.

“Balance Sheet Date” has the meaning set forth in Section 3.04.

“Basket” has the meaning set forth in Section 8.04(a).

“Benefit Plan” means each pension, benefit, retirement, compensation, employment, consulting, profit-sharing,
deferred compensation, incentive, bonus, performance award, membership or profits interest, change in control,
retention, severance, vacation, paid time off, welfare, fringe-benefit and other similar agreement, plan, policy, program
or arrangement (and any amendments thereto), in each case whether or not reduced to writing and whether funded or
unfunded, including each “employee benefit plan” within the meaning of Section 3(3) of ERISA, whether or not tax-
qualified and whether or not subject to ERISA, which is or has been maintained, sponsored, contributed to, or required
to be contributed to by the Company for the benefit of any current or former employee, officer, manager, retiree,
independent contractor or consultant of the Company or any spouse or dependent of such individual, or under which the
Company or any of its ERISA Affiliates has or may have any Liability, or with respect to which Newco or any of its
Affiliates would reasonably be expected to have any Liability, contingent or otherwise.  

“Bill of Sale” has the meaning set forth in Section 2.06(b)(vi).

“Books and Records ” has the meaning set forth in Section 2.01(n).

“Business” has the meaning set forth in the recitals.

“Business Day” means any day except Saturday, Sunday or any other day on which commercial banks located
in New York, New York are authorized or required by Law to be closed for business.

“CERCLA” means the Comprehensive Environmental Response, Compensation, and Liability Act of 1980, as
amended by the Superfund Amendments and Reauthorization Act of 1986, 42 U.S.C. §§ 9601 et seq.

“Closing” has the meaning set forth in Section 2.05.

“Closing Date” has the meaning set forth in Section 2.05.

“Closing Working Capital” means: (a) the Current Assets of the Company, less (b) the Current Liabilities of
the Company, determined as of the open of business on the Closing Date.

“Closing Working Capital Statement ” has the meaning set forth in Section 2.08(b)(i).
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“Dollars” or “$” means the lawful currency of the United States.

“EBITDA” has the meaning set forth in Section 5.04(b).

“Educational Agency” means any entity or organization, whether governmental, government-chartered, private
or quasi-private, that engages in granting or withholding Educational Approvals for, administers Student Financial
Assistance to or for students of, or otherwise regulates private postsecondary schools in accordance with standards
relating to the performance, operation, financial condition or academic standards of such schools, including the DOE,
any Accrediting Body, or any State Educational Agency.

“Educational Approvals” means any Permits or similar approval issued or required to be issued by an
Educational Agency to USU with respect to any aspect of USU’s operations subject to the oversight of such
Educational Agency, including any such approval for USU to participate in any program of Student Financial
Assistance offered by such Educational Agency, but excluding any Permits or similar approvals issued to USU or
USU’s employees on an individual basis.

“Educational Consent” means any filing, notice, report, consent, registration, approval, permit or authorization
required to be made with or obtained from any Educational Agency in connection with the execution, delivery and
performance of this Agreement or the consummation of the transactions contemplated hereby, whether before or after
the Closing, which is necessary under applicable Law in order to maintain, continue or reinstate any Educational
Approval presently held by USU.

“Educational Law” means any statute, law, regulation, rule, order, or binding standard issued or administered
by, or related to, any Educational Agency.

“Employees” has the meaning set forth in Section 3.20(a).

“Encumbrance” means any charge, claim, community property interest, pledge, condition, equitable interest,
lien (statutory or other), option, security interest, mortgage, easement, encroachment, right of way, right of first refusal,
or restriction of any kind, including any restriction on use, voting, transfer, receipt of income or exercise of any other
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not include any Current Liabilities taken into account in the calculation of Estimated Closing Working Capital or
Closing Working Capital.

“Indemnified Party” has the meaning set forth in Section 8.05.

“Indemnifying Party” has the meaning set forth in Section 8.05.

“Independent Accountant” has the meaning set forth in Section 2.08(c)(iii).

“Institutional Board” means the legal, independent, policy-making body having control and management over
the affairs and business of USU within the province of an institutional board under the terms of USU’s accreditation by
WSCUC and the rules of the DOE and any applicable state Educational Agency.

“Insurance Policies” has the meaning set forth in Section 3.15.

“Intellectual Property” means all intellectual property rights and assets, and all rights, interests and protections
that are associated with, similar to, or required for the exercise of, any of the foregoing, however arising, pursuant to
the Laws of any jurisdiction throughout the world, whether registered or unregistered, including any and all: (a)
trademarks, service marks, trade names, brand names, logos, trade dress, design rights and other similar designations of
source, sponsorship, association or origin, together with the goodwill connected with the use of and symbolized by, and
all registrations, applications and renewals for, any of the foregoing; (b) internet domain names, whether or not
trademarks, registered in any top-level domain by any authorized private registrar or Governmental Authority, web
addresses, web pages, websites and related content, accounts with Twitter, Facebook and other social media companies
and the content found thereon and related thereto, and URLs; (c) works of authorship, expressions, designs and design
registrations, whether or not copyrightable, including copyrights, author, performer, moral and neighboring rights, and
all registrations, applications for registration and renewals of such copyrights; (d) inventions, discoveries, trade secrets,
business and technical information and know-how, databases, data collections and other confidential and proprietary
information and all rights therein; (e) patents (including all reissues, divisionals, provisionals, continuations and
continuations-in-part, re-examinations, renewals, substitutions and extensions thereof), patent applications, and other
patent rights and any other Governmental Authority-issued indicia of invention ownership (including inventor’s
certificates, petty patents and patent utility models); and (f) software and firmware, including data files, source code,
object code, application programming interfaces, architecture, files, records, schematics, computerized databases and
other related specifications and documentation.

“Intellectual Property Assignments” has the meaning set forth in Section 2.06(a)(viii).

“Interim Balance Sheet” has the meaning set forth in Section 3.04.

“Interim Balance Sheet Date ” has the meaning set forth in Section 3.04.

“Interim Financial Statements” has the meaning set forth in Section 3.04.

“Inventory” has the meaning set forth in Section 2.01(b).
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“Member” means any Person who holds an ownership interest in the Company.

“Monthly Financial Report” has the meaning set forth in Section 5.04(b).

“MPP” means a monthly tuition payment plan offered to students enrolled at USU.

“Nasdaq’ has the meaning set forth in Section 5.16.

“OFAC” has the meaning set forth in Section 3.17(d).

“OFAC Prohibited Party” has the meaning set forth in Section 3.17(d).

“Outside Date” has the meaning set forth in Section 9.01(d)(ii).

“Permits” means all permits, licenses, certifications, accreditations, franchises, approvals, consents,
authorizations, registrations, certificates, grants, directives, guidelines, policies, requirements, concessions, variances,
exemptions, identification numbers, and similar rights obtained, or required to be obtained, from any Governmental
Authority, including any Educational Agency.

“Permitted Encumbrances” has the meaning set forth in Section 3.08(a).

“Person” means an individual, corporation, partnership, joint venture, limited liability company, Governmental
Authority, unincorporated organization, trust, association or other entity.
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Section 2.01

(a)

 

“Third Party Claim” has the meani�뀀



(b)

(c)

(d)

(e)

(f)

(g)

(h)

(i)

(j)

(k)

(l)

(m)

(n)

 

all inventory, finished goods, raw materials, work in progress, packaging, supplies, parts and
other inventories (“Inventory”);

all Contracts, including Company IP Agreements, set forth on Section 2.01(c) of the Disclosure
Schedules (the “Assigned Contracts”);

all Company Intellectual Property;

all furniture, fixtures, equipment, machinery, tools, vehicles, office equipment, supplies,
computers, telephones and other tangible personal property (the “Tangible Personal Property”);

all owned and leased Real Property;

all Permits which are held by the Company and required for the conduct of the Business as
currently conducted or for the ownership and use of the Purchased Assets, including, without limitation, those listed on
Section 3.17(b) of the Disclosure Schedules  and Section 3.18(b) of the Disclosure Schedules , but solely to the extent
assignable;

all syllabi and resource material and content for those courses offered as part of the educational
programs offered by USU from time to time, including concepts, materials, resources and text requirements, self-study
materials, case studies, curricula and such other items or materials, in all forms and media, as has been developed by or
for USU from time to time relating to the programs or as is otherwise used by USU in connection with the offering and
delivery of the programs;

all student records, ledgers, financial statements and records, operating data, correspondence,
employment records, placement records, marketing materials, prospect lists, information and data, mailing lists and
copies of all documents and other information and data filed by the Company with any Governmental Authority or any
guaranty or accrediting agency, whether on computer disk, in paper form or otherwise;

all rights to any Actions of any nature available to or being pursued by the Company to the
extent related to the Business, the Purchased Assets or the Assumed Liabilities, whether arising by way of
counterclaim or otherwise;

all prepaid expenses, credits, advance payments, claims, security, refunds, rights of recovery,
rights of set-off, rights of recoupment, deposits, charges, sums and fees;

all of the Company’s rights under warranties, indemnities and all similar rights against third
parties to the extent related to any Purchased Assets;

all insurance benefits, including rights and proceeds, arising from or relating to the Business, the
Purchased Assets or the Assumed Liabilities, but solely to the extent assignable;

originals, or where not available, copies, of all books and records, including, but not limited to,
books of account, ledgers and general, financial and accounting

15



(o)

(p)

Section 2.02

(a)

(b)

(c)

(d)

(e)

Section 2.03

(a)

(b)

(c)

(d)

 

records, machinery and equipment maintenance files, customer lists, customer purchasing histories, price lists,
distribution lists, supplier lists, production data, quality control records and procedures, customer complaints and
inquiry files, research and development files, records and data (including all correspondence with any Governmental
Authority), sales material and records (including pricing history, total sales, terms and conditions of sale, sales and
pricing policies and practices), strategic plans, internal financial statements, marketing and promotional surveys,
material and research and files relating to the Company Intellectual Property and the Company IP Agreements (“Books
and Records”);

all goodwill and the going concern value of the Business; and

all rights in and to the name United States University.

Excluded Assets.  Notwithstanding the foregoing, the Purchased Assets shall not include the
following assets (collectively, the “Excluded Assets”):

Contracts, including Company IP Agreements, that are not Assigned Contracts (the “ Excluded
Contracts”);

the corporate seals, organizational documents, minute books, stock books, Tax Returns, books of
account or other records having to do with the corporate organization of the Company;

all Benefit Plans and assets attributable thereto;

the assets, properties and rights specifically set forth on Section 2.02(d) of the Disclosure
Schedules; and

the rights which accrue or will accrue to the Company under this Agreement and the Ancillary
Documents.

Assumed Liabilities.  Subject to the terms and conditions set forth herein, Aspen and Newco
shall assume and agree to pay, perform and discharge only the following Liabilities of the Company and/or Linden
(collectively, the “Assumed Liabilities”), and no other Liabilities:

all Current Liabilities;

all Liabilities in respect of the Assigned Contracts but only to the extent that such Liabilities
thereunder are required to be performed after the Closing Date, were incurred in the ordinary course of business and do
not relate to any failure to perform, improper performance, warranty or other breach, default or violation by the
Company on or prior to the Closing;

the obligation of Linden to pay the subscription receivable owed by Linden to the Company in
an amount not to exceed two million dollars ($2,000,000);

all obligations to students who are enrolled at USU; and

16









(ii)

(iii)

(iv)

(v)

(vi)

(vii)

(viii)

Section 2.07

Section 2.08

(a)

(i)

 

the Promissory Note, cancelled and marked paid;

a certificate, dated the Closing Date and signed by a duly authorized officer of Aspen
and Newco, certifying that each of the conditions set forth in Section 7.03(a) and Section 7.03(b) have been satisfied;

a certificate, dated the Closing Date and signed by the Secretary or an Assistant
Secretary (or equivalent officer) of Aspen and Newco, certifying that attached thereto are true and complete copies of
all resolutions or written authorizations adopted by the board of directors of Aspen and manager of Newco authorizing
the execution, delivery and performance of this Agreement and the Ancillary Documents and the consummation of the
transactions contemplated hereby and thereby, and that all such resolutions and written authorizations are in full force
and effect and are all the resolutions adopted in connection with the transactions contemplated hereby and thereby;

a certificate, dated the Closing Date and signed by the Secretary or an Assistant
Secretary (or equivalent officer) of Aspen and Newco, certifying the names and signatures of the officers or manager,
as applicable, of Aspen and Newco authorized to sign this Agreement, the Ancillary Documents and the other
documents to be delivered hereunder and thereunder;

the Assignment and Assumption Agreement duly executed by Newco;

with respect to each lease, an Assignment and Assumption of Lease duly executed by
Newco; and

such other documents or instruments as the Company reasonably requests and are
reasonably necessary to consummate the transactions contemplated by this Agreement.

Purchase Price.  The aggregate purchase price for the Purchased Assets shall be the Purchase
Price, subject to adjustment pursuant to Section 2.08 hereof, plus the assumption of the Assumed Liabilities.  The
Purchase Price less the Holdback Amount shall be paid by Aspen or Newco by wire transfer of immediately available
funds to an account designated in writing to Newco by the Company no later than two (2) Business Days prior to the
Closing Date.

Purchase Price Adjustment .  

Closing Adjustment.  

At least three (3) Business Days before the Closing, the Company shall prepare and
deliver to Newco a statement setting forth its good faith estimate of Closing Working Capital (the “Estimated Closing
Working Capital”), which statement shall contain an estimated balance sheet of the Company as of the Closing Date
(without giving effect to the transactions contemplated herein), a calculation of Estimated Closing Working Capital (the
“Estimated Closing Working Capital Statement ”), and a certificate of the Chief Financial Officer of the Company
that the Estimated Closing Working Capital Statement was prepared in
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Section 3.01

Section 3.02

(a)

(b)

 

provides written waivers thereof or elects to proceed to consummate the transactions contemplated by this Agreement
at Closing.

ARTICLE III
REPRESENTATIONS AND WARRANTIES OF THE COMPANY

Except as set forth in the correspondingly numbered Section of the Disclosure Schedules, the Company
represents and warrants to Newco and Aspen that the statements contained in this Article III are true and correct as of
the date hereof.

Organization and Qualification of the Company .  The Company is a limited liability
company duly organized, validly existing and in good standing under the Laws of the State of Delaware and has full
limited liability company power and authority to own, operate or lease the properties and assets now owned, operated
or leased by it and to carry on its business as it has been and is currently conducted.  Section 3.01 of the Disclosure
Schedules sets forth each jurisdiction in which the Company is licensed or qualified to do business, and the Company is
duly licensed or qualified to do business and is in good standing in each jurisdiction in which the properties owned or
leased by it or the operation of its business as currently conducted makes such licensing or qualification necessary,
except where the failure to be so qualified or in good standing would not have a Material Adverse Effect.

Authority; Member Approval; Institutional Board Approval .

The Company has full limited liability company power and authority to enter into and perform
its obligations under this Agreement and the Ancillary Documents to which it is a party and to consummate the
transactions contemplated hereby and thereby.  The execution, delivery and performance by the Company of this
Agreement and any Ancillary Document to which it is a party and the consummation by the Company of the
transactions contemplated hereby and thereby have been duly authorized by all requisite limited liability company
action on the part of the Company and no other proceedings on the part of the Company are necessary to authorize the
execution, delivery and performance of this Agreement or to consummate the other transactions contemplated hereby
and thereby.  This Agreement has been duly executed and delivered by the Company, and (assuming due authorization,
execution and delivery by each other party hereto) this Agreement constitutes a legal, valid and binding obligation of
the Company enforceable against the Company in accordance with its terms.  When each Ancillary Document to which
the Company is or will be a party has been duly executed and delivered by the Company (assuming due authorization,
execution and delivery by each other party thereto), such Ancillary Document will constitute a legal and binding
obligation of the Company enforceable against it in accordance with its terms.

The Company, pursuant to written consents of the Members (the “ Written Consent”) and, as of
the date hereof, not subsequently rescinded or modified in any way, has, as of the date hereof, obtained the affirmative
vote or consent of the Members required under the Company Operating Agreement (“Requisite Company Vote”)
approving this Agreement and the transactions contemplated by this Agreement, in accordance with the Act.  The
Company has, as of the date hereof, obtained the affirmative vote or consent of the Institutional Board of USU
approving this Agreement and the transactions contemplated by this Agreement (the “Requisite

24



(c)

Section 3.03

Section 3.04

 

Institutional Board Vote”).  The Company has delivered to Newco and Aspen a copy of the Written Consent and such
resolution or consent of the Institutional Board approving this Agreement and the transactions contemplated hereby.
 Other than the Written Consent, no other consents of the Members are required in order to authorize and approve this
Agreement and the transactions contemplated hereby, and no Member has any dissenters’ or appraisal rights with
respect to the transactions contemplated by this Agreement.

Linden holds one hundred percent (100%) of the voting power of the Company and has the
power under the Fifth Amended and Restated Operating Agreement of the Company, which is the current operating
agreement in effect with respect to the Company (“Company Operating Agreement”), to consummate the transactions
contemplated under this Agreement and the Ancillary Documents.  The Company Operating Agreement has been
amended to eliminate fiduciary duties to the fullest extent permitted by Delaware Law.

No Conflicts; Consents.  Except as set forth in Section 3.03 of the Disclosure Schedules , the
execution, delivery and performance by the Company of this Agreement and the Ancillary Documents to which it is a
party, and the consummation of the transaction actions cowhich  DDDDDDDDDDDa DDDail  Da D Da
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(g)

(h)

(i)

(j)

(k)

(l)

(m)

(n)

(o)

(p)

(q)

(r)

 

transfer, assignment, or grant of any license or sublicense of any material rights under or with
respect to any Company Intellectual Property or Company IP Agreements;

material damage, destruction, or loss of any Purchased Assets (whether or not covered by
insurance);

capital investment in, or any loan to, any other Person;

acceleration, termination, material modification to, or cancellation of any Material Contract or
Permit;

material capital expenditures which would constitute an Assumed Liability;

imposition of any Encumbrance upon any of the Purchased Assets, other than any Permitted
Encumbrance;

(i) grant of any bonuses, whether monetary or otherwise, or increase in any wages, salary,
severance, pension, or other compensation or benefits in respect of its current or former employees, officers, directors,
managers, Institutional Board members, independent contractors, or consultants, other than as provided for in any
written agreements or required by applicable Law or in the ordinary course of business and consistent with past
practice, (ii) change in the terms of employment for any employee or any termination of any employees for which the
aggregate costs and expenses exceed $10,000 per annum, or (iii) action to accelerate the vesting or payment of any
compensation or benefit for any current or former employee, officer, director, manager, Institutional Board member,
independent contractor, or consultant;

hiring or promoting any person as or to (as the case may be) an officer or hiring or promoting
any employee below officer except to fill a vacancy in the ordinary course of business;

adoption, modification, or termination of any: (i) employment, severance, retention, or other
agreement with any current or former employee, officer, director, manager, Institutional Board member, independent
contractor, or consultant, except in the ordinary course of business and consistent with past practice, or (ii) Benefit Plan
collective bargaining or other agreement with a Union, in each case whether written or oral;

loan to (or forgiveness of any loan to), or entry into any other transaction with, any of its
members or current or former managers, officers, Institutional Board members, and employees (other than the payment
of compensation to employees in the ordinary course of business and consistent with past practice);

entry into a new line of business or abandonment or discontinuance of the Business;

adoption of any plan of merger, consolidation, reorganization, liquidation, or dissolution, or
filing of a petition in bankruptcy under any provisions of federal or state bankruptcy Law or consent to the filing of any
bankruptcy petition against it under any similar Law;
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(ix)

(x)

(xi)

(xii)

(xiii)

(xiv)

(b)

(c)

(d)

Section 3.08

(a)

 

all Contracts that limit or purport to limit the ability of the Company to compete in any
line of business or with any Person or in any geographic area or during any period of time;

any Contracts to which the Company is a party that provide for any joint venture,
partnership, or similar arrangement by the Company;

all Contracts for the sale of any of the Purchased Assets or for the grant to any Person of
any option, right of first refusal or preferential or similar right to purchase any of the Purchased Assets;

all powers of attorney with respect to the Business or any Purchased Asset;

all collective bargaining agreements or Contracts with any Union to which the Company
is a party; and

any other Contract that is material to the Purchased Assets or the operation of the
Business and not previously disclosed pursuant to this Section 3.07.

Each Material Contract is valid and binding on the Company in accordance with its terms and is
in full force and effect.  Except as set forth in Section 3.07(b) of the Disclosure Schedules , none of the Company or, to
the Company’s Knowledge, any other party thereto is in breach of or default under (or is alleged to be in breach of or
default under) in any material respect, or has provided or received any notice of any intention to terminate, any Material
Contract.  No event or circumstance has occurred that, with notice or lapse of time or both, would constitute an event of
default under any Material Contract or result in a termination thereof or would cause or permit the acceleration or other
changes of any right or obligation or the loss of any benefit thereunder.  Complete and correct copies of each Material
Contract (including all modifications, amendments and supplements thereto and waivers thereunder) have been made
available to Newco.  Except as set forth in Section 3.07(b) of the Disclosure Schedules , there are no material disputes
pending or, to the Company’s Knowledge, threatened under any Contract included in the Purchased Assets.

The following Contracts have been amended to exclude all nursing degree programs and all
graduate degree programs: (i) that certain Master Services Agreement by and between the Company and
AcademixDirect, Inc. entered into effective as of November 29, 2016; and (ii) that certain Master Services Agreement
by and between the Company and DeXL, LLC entered into effective as of November 18, 2016.

Linden has executed and delivered to Aspen a guaranty of the obligations under the Promissory
Note.  Such guaranty and the Promissory Note are in full force and effect and are enforceable in accordance with their
respective terms.

Title to Purchased Assets; Real Property .

The Company has good and valid (and, in the case of owned Real Property, good and
marketable fee simple) title to, or a valid leasehold interest in, all of the Purchased
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(i)

(ii)

(iii)

(iv)

(b)

 

Assets.  All such Purchased Assets (including leasehold interests) are free and clear of Encumbrances except for the
following (collectively referred to as “Permitted Encumbrances

ng le





(d)

(e)

(f)

(g)

Section 3.11

(a)

(b)

(i)

 

right they may have in the Company Intellectual Property; and (ii) acknowledge the Company’s exclusive ownership of
all Company Intellectual Property.  The Company has provided Newco with true and complete copies of all such
agreements.

The consummation of the transactions contemplated hereunder will not result in the loss or
impairment of or payment of any additional amounts with respect to, nor require the consent of any other Person in
respect of, the Company’s right to own, use or hold for use any Intellectual Property as owned, used or held for use in
the conduct of the Business as currently conducted.

To the Company’s Knowledge, the Company’s rights in the Company Intellectual Property are
valid, subsisting and enforceable.  The Company has taken reasonable steps to maintain the Company Intellectual
Property and to protect and preserve the confidentiality of all trade secrets included in the Company Intellectual
Property, including requiring all Persons having access thereto to execute written non-disclosure agreements.

To the Company’s Knowledge, the conduct of the Business as currently and formerly conducted,
and the products, processes and services of the Company, have not infringed, misappropriated, diluted or otherwise
violated the Intellectual Property or other rights of any Person.  To the Company’s Knowledge, no Person has
infringed, misappropriated, diluted or otherwise violated, or is currently infringing, misappropriating, diluting or
otherwise violating, any Company Intellectual Property.

There are no Actions (including any oppositions, interferences or re-examinations) settled,
pending or, to the Company’s Knowledge, threatened (including in the form of offers to obtain a license): (i) alleging
any infringement, misappropriation, dilution or violation of the Intellectual Property of any Person by the Company in
connection with the Business; (ii) challenging the validity, enforceability, registrability or ownership of any Company
Intellectual Property or the Company’s rights with respect to any Company Intellectual Property; or (iii) by the
Company or any other Person alleging any infringement, misappropriation, dilution or violation by any Person of the
Company Intellectual Property.  The Company is not subject to any outstanding or prospective Governme, ngem ofr�Ǡr�Ǡr�Ǡr༁ P Ce pecrnme, pecr tiveP㴀ro�spective Gpe  To the Cpeno o   or othe�o n rty܀reoCompany is u瀀e�oP �ctual Peݐ e� Ȁ 
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(c)

(d)

(e)

(f)

(g)

(h)

 

Neither the Company, USU, any Person that exercises Substantial Control over any of the
foregoing, nor any member of such Person’s family (as the term “family” is defined in 34 C.F.R. §600.21 　









(e)

Section 3.18

(a)

(b)

(c)

 

proceeds from the sale of the Company Membership Units will be provided to or used for the benefit of any OFAC
Prohibited Party.  For the purposes of the definition of “OFAC Prohibited Party,” the term “control,” when used with
respect to any specified Person, means the power to direct or cause the direction of the management or policies of such
Person, directly or indirectly, whether through the ownership of voting securities, by contract or otherwise; and the
terms “controlling” and “controlled” have correlative meanings.

The Company including, without limitation, with respect to the Business, Purchased Assets and
Assumed Liabilities has complied, and is now complying, with all applicable Laws relating to immigration.  The
Company has filed all proper documentation for its international students and received acceptance from all
Governmental Authorities of all such documentation.

The representations and warranties made in this Section 3.17 do not apply to matters covered by Section 3.11
(Education Regulations), Section 3.18 (Environmental Matters), Section 3.20 (Employment Matters), and Section 3.21
(Taxes).

Environmental Matters.  

The Company is in compliance, in all material respects, with all Environmental Laws and has not
received from any Person, with respect to the Business, the Purchased Assets or the Assumed Liabilities, any:  (i)
Environmental Notice or Environmental Claim; or (ii) written request for information pursuant to Environmental Law,
which, in each case, either remains pending or unresolved, or is the source of ongoing obligations or requirements as of
the Closing Date.

The Company has obtained and is in material compliance with all Environmental Permits (each
of which is disclosed in Section 3.18(b) of the Disclosure Schedules ) necessary for the conduct of the Business as
currently conducted or the ownership, lease, operation or use of the Purchased Assets of the Company and all such
Environmental Permits are in full force and effect and shall be maintained in full force and effect by the Company
through the Closing Date in accordance with Environmental Law, and the Company is not aware of any condition,
event or circumstance that might prevent or impede, after the Closing Date, the conduct of the Business as currently
conducted or the ownership, lease, operation or use of the Purchased Assets.  With respect to any such Environmental
Permits, the Company has undertaken or will undertake prior to the Closing Date, all measures necessary to facilitate
transferability of the same, and the Company is not aware of any condition, event or circumstance that might prevent or
impede the transferability of the same, and has not received any Environmental Notice or written communication
regarding any material adverse change in the status or terms and conditions of same.

None of the Business or the Purchased Assets or any real property currently or formerly owned,
operated or leased by the Company in connection with the Business is listed on, or has been proposed for listing on, the
National Priorities List (or CERCLIS) under CERCLA, or any similar state list.
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(d)

(e)

(f)

(g)

(h)

(i)

Section 3.19

 

There has been no Release of Hazardous Materials in contravention of Environmental Law with
respect to the Business or the Purchased Assets, or any real property currently or formerly owned, operated or leased by
the Company in connection with the Business, and the Company has not received an Environmental Notice that any of
the Business or the Purchased Assets or real property currently or formerly owned, operated or leased in connection
with the Business (including soils, groundwater, surface water, buildings and other structure located on any such real
property) has been contaminated with any Hazardous Material which could reasonably be expected to result in an
Environmental Claim against, or a violation of Environmental Law or term of any Environmental Permit by, the
Company.

Section 3.18(e) of the Disclosure Schedules  contains a complete and accurate list of all active or
abandoned aboveground or underground storage tanks owned or operated by the Company in connection with the
Business or the Purchased Assets.

Section 3.18(f) of the Disclosure Schedules  contains a complete and accurate list of all off-site
Hazardous Materials treatment, storage, or disposal facilities or locations used by the Company and any predecessors in
connection with the Business or the Purchased Asss
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(d)

(e)

Section 3.21

(a)

(b)

(c)

(d)

(e)

(i)

(ii)

(f)

(g)

 

The Company has complied with the WARN Act, and it has no plans to undertake any action on
or before the Closing Date that would trigger the WARN Act.

With respect to each Government Contract, the Company is and has been in compliance with
Executive Order No. 11246 of 1965 (“E.O. 11246”), Section 503 of the Rehabilitation Act of 1973 (“ Section 503”)
and the Vietnam Era Veterans’ Readjustment Assistance Act of 1974 (“VEVRAA”), including all implementing
regulations.  The Company maintains and complies with affirmative action plans in compliance with E.O. 11246,
Section 503 and VEVRAA, including all implementing regulations.  The Company is not, and has not been for the past
three (3) years, the subject of any audit, investigation or enforcement action by any Governmental Authority in
connection with any Government Contract or related compliance with E.O. 11246, Section 503 and VEVRAA.  The
Company has not been debarred, suspended or otherwise made ineligible from doing business with the United States
government or any government contractor.
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Section 4.02

Section 4.03

Section 4.04

Section 4.05

(a)

(b)

 

Aspen and Newco are necessary to authorize the execution, delivery, and performance of this Agreement or to
consummate the transactions contemplated hereby and thereby.  This Agreement has been duly executed and delivered
by Aspen and Newco, and (assuming due authorization, execution, and delivery by each other party hereto) this
Agreement constitutes a legal, valid, and binding obligation of Aspen and Newco enforceable against Aspen and
Newco in accordance with its terms.  When each Ancillary Document to which Aspen or Newco is or will be a party
has been duly executed and delivered by Aspen or Newco (assuming due authorization, execution, and delivery by each
other party thereto), such Ancillary Document will constitute a legal and binding obligation of Aspen or Newco
enforceable against it in accordance with its terms.

No Conflicts; Consents.  The execution, delivery and performance by Aspen and Newco of this
Agreement and the Ancillary Documents to which they are a party, and the consummation of the transactions
contemplated hereby and thereby, do not and will not:  (a) conflict with or result in a violation or breach of, or default
under, any provision of the certificate of incorporation, by-laws or other organizational documents of Aspen or Newco,
as applicable; (b) conflict with or result in a violation or breach of any provision of any Law or Governmental Order
applicable to Aspen or Newco; or (c) require the consent, notice or other action by any Person under any Contract to
which Aspen or Newco is a party.  Except as set forth in Section 4.02 of the Disclosure Schedules , no consent,
approval, Permit, Governmental Order, declaration or filing with, or notice to, any Governmental Authority is required
by or with respect to Aspen or Newco in connection with the execution, delivery and performance of this Agreement
and the Ancillary Documents and the consummation of the transactions contemplated hereby and thereby, except for
the filing of Form D with the SEC and compliance with all applicable state securities Laws.

No Prior Newco Operations .  Newco was formed solely for the purpose of purchasing the
Purchased Assets hereunder and has not engaged in any business activities or conducted any operations other than in
connection with the transactions contemplated hereby.

Brokers.  Except as set forth in Section 4.04 of the Disclosure Schedules , no broker, finder or
investment banker is entitled to any brokerage, finder’s or other fee or commission in connection with the transactions
contemplated by this Agreement or �뀀pt �Ḁt �Ḁth e　뀀ngation or br r br r br r  pt �Ḁt �Ḁbc isdԀror r ihbrour en o�on蔀Ԁr co wa 7�ep��hA7a��
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Section 4.06

Section 4.07

Section 4.08

Section 4.09

 

SEC Reports.  During the last two (2) years, Aspen has timely filed all reports, schedules,
forms, statements and other documents required to be filed by it with the SEC pursuant to the reporting requirements of
the Exchange Act and the rules and regulations promulgated thereunder (the “SEC Reports”).  Each of the SEC
Reports, as of the respective dates thereof (or, if amended or superseded by a filing or submission, as the case may be,
prior to the Closing Date, then on the date of such filing or submission, as the case may be) (a) did not contain any
untrue statement of a material fact nor omit to state a material fact necessary in order to make the statements made
therein, in light of the circumstances under which they were made, not misleading and (b) complied in all material
respects with the requirements of the Exchange Act and the rules and regulations of the SEC promulgated thereunder
applicable to such SEC Report.  During the last two (2) years, Aspen did not file any registration statements under the
Securities Act.  If the Company files any registration statements under the Securities Act prior to Closing, it shall
amend this Section 4.06 to include such Form S-1 or S-3s within this Section 4.06 as an SEC Report.

Sarbanes-Oxley.  Aspen is in material compliance with all requirements of the Sarbanes-Oxley
Act of 2002 which are applicable to it as of the Closing Date.

Financial Statements.  To the Knowledge of Aspen, the consolidated financial statements of
Aspen included in the SEC Reports (a) comply in all material respects with the applicable accounting rules and
regulations of the SEC with respect thereto as were in effect at the time of filing and (b) have been prepared in
accordance with GAAP throughout the periods involved and, except as may be otherwise specified in such financial
statements or the notes thereto and except that unaudited financial statements may not contain all footnotes required by
GAAP, present fairly, in all material respects, the consolidated financial position of Aspen as of the dates indicated
therein, and the consolidated results of its operations and cash flows for the periods therein specified in accordance with
GAAP and Regulation S-X of the SEC, subject, in the case of unaudited financial statements, to normal, immaterial
year-end audit adjustments.  Aspen has no Liabilities except (i) those which are adequately reflected or reserved against
in Aspen’s most recent balance sheet included in the SEC Reports (the “Aspen Balance Sheet”), or (ii) those which
have been incurred in the ordinary course of business consistent with past practice since the date of the Aspen Balance
Sheet and which are not, individually or in the aggregate, could not reasonably be expected to have a Material Adverse
Effect on Aspen.

Capitalization.  The authorized capital stock of Aspen consists of 250,000,000 shares of Aspen
Common Stock, par value $0.001 per share and 10,000,000 shares of preferred stock par value $0.001 per share.
 Except as set forth on Section 4.09 of the Disclosure Schedules , there are no Contracts or other obligations relating to
the issued or unissued capital stock of Aspen or Newco, or obligating Aspen or Newco to issue, grant or sell any shares
of capital stock of, or other equity interests in, or securities convertible into equity interests in, Aspen or Newco.  Each
outstanding share of capital stock of Newco is duly authorized, validly issued, fully paid and nonassessable and each
such share owned by Aspen or Newco is free and clear of all Encumbrances of any nature whatsoever, other than
restrictions under the Securities Act and applicable state securities Laws.  None of the outstanding equity securities or
other securities of Aspen or Newco was issued in violation of the Securities Act, except for any sales or issuances the
claim for which has been barred by Section 13 of the Securities Act.
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(d)

(e)

(f)

(g)

Section 4.12

Section 4.13

 

governing corrupt practices, money laundering, anti-bribery, or anticorruption, including the FCPA.  Since January 1,
2014, Aspen has not, in connection with or relating to the business of Aspen, received any written notice alleging any
such violation or made any voluntary or involuntary disclosure to a Governmental Authority, or conducted any internal
investigation concerning any actual or alleged violation of the FCPA.

Aspen is in compliance in all material respects with all Laws relating to imports, exports, and
economic sanctions, including all Laws administered and enforced by OFAC.  Since January 1, 2014, Aspen has not
been a party to any Contract, nor has Aspen been engaged in, any transaction or other business, directly or indirectly,
with any OFAC Prohibited Party.  Neither Aspen nor any of the directors, managers, or officers of Aspen is an OFAC
Prohibited Party or is a target of material sanctions in any other jurisdiction in which Aspen has business operations or
arrangements.  

To the Knowledge of Aspen, neither Aspen nor any of the directors or officers of Aspen or
Newco (1) exercises or exercised Substantial Control over an institution or over a third-party servicer (as that term is
defined in 34 C.F.R. § 668.2) that owes a liability for a violation of a Title IV Program requirement, or (2) owes a
liability for a Title IV Program violation.

Neither Aspen nor any officers or directors of Aspen or Newco has pled guilty or nolo
contendere to, or has been found guilty of a crime involving the acquisition, use or expenditure of funds under the Title
IV Programs or has been judicially determined to have committed fraud involving funds under the Title IV Programs.

To the Knowledge of Aspen, neither Aspen nor Newco currently employs, or since the
Compliance Date has employed, any individual or entity in a capacity that involves the administration or receipt of
funds under the Title IV Programs, or contracted with any institution or third-party servicer, which has been terminated
under the Title IV Programs for a reason involving the acquisition, use or expenditure of funds of a Governmental
Authority or Educational Agency, or has been convicted of, or has pled nolo contendere or guilty to, a crime involving
the acquisition, use or expenditure of funds of a Governmental Authority or Educational Agency, or has been
administratively or judicially determined to have committed fraud or any other material violation of Law involving
funds of a Governmental Authority or Educational Agency.

Purchase Price.  The shares of Aspen Common Stock to be issued by Aspen as part of the
Purchase Price have been duly authorized, and upon consummation of the transactions contemplated hereby and the
issuance of such shares of Aspen Common Stock pursuant to and in accordance with the terms hereof, will be validly
issued, fully paid and non-assessable.
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Section 5.11

Section 5.12

(a)

(i)

(ii)

(b)

Section 5.13

 

applicable) to properly reflect matters, if any, arising after the date hereof or, in the case of matters that are based on the
Knowledge of the Company or Aspen and/or Newco, matters, if any, of which the Company or Aspen and/or Newco,
as applicable, first acquires such Knowledge after the date hereof.  The amending party shall reasonably highlight the
changes in the Disclosure Schedules comprising supplements or amendments �/88
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Section 5.15

Section 5.16

Section 5.17

Section 5.18

Section 6.01

(a)

 

Receivables.  From and after the Closit



(b)

Section 7.01

(a)

(b)

(c)

 

Purchased Assets for Tax periods ending on or before the Closing Date, and will make all payments required with
respect to each such Tax Return.  Newco will be responsible for preparing and filing all Property Tax Returns for the
Purchased Assets for all periods commencing after the Closing Date and will make all payments required with respect
to each such Tax Return.  Newco and the Company shall cooperate, as and to the extent reasonably requested by the
other party, in connection with the filing of Tax Returns pursuant to this Agreement and any audit, Action or other
proceeding with respect to Taxes.  Such cooperation shall include the retention and (upon a party’s request) the
provision of records and information which are reasonably relevant to any such audit, Action or other proceeding,
making employees available on a mutually convenient basis to provide additional information and explanation of any
material provided hereunder, and timely notification of receipt of any notice of an audit or notice of deficiency relating
to any Tax or Tax Return with respect to which the non-recipient may have Liability hereunder.

The Company shall pay all sales or use Taxes, recording, registration and conveyance Taxes and
fees, and similar transfer Taxes arising from or relating to the transactions contemplated in this Agreement, and the
Company shall file or cause to be filed all necessary Tax Returns and other documentation with respect to such Taxes.
 For the avoidance of doubt, The Company shall be solely responsible for any and all income, gross receipts, and
similar Taxes of the Company for all periods (whether before or after the Closing), including all Taxes on any gains
recognized by the Company in connection with the transactions contemplated by this Agreement and the Ancillary
Documents, and the Company shall be solely responsible for preparing and filing all Tax Returns relating thereto.  At
the reasonable request of Newco, the Company will certify to Newco that the Company has paid all such income, gross
receipts and similar Taxes and has prepared and filed all such Tax Returns, and shall provide Newco with reasonable
evidence of the same.

ARTICLE VII
CONDITIONS TO CLOSING

Conditions to Obligations of All Parties .  The obligations of each party to consummate the
transactions contemplated by this Agreement shall be subject to the fulfillment, at or prior to the Closing, of each of the
following conditions:

This Agreement shall have been duly adopted by the Requisite Company Vote and the Requisite
Institutional Board Vote as of the date hereof.

No Governmental Authority shall have enacted, issued, promulgated, enforced or entered any
Governmental Order which is in effect and has the effect of making the transactions contemplated by this Agreement
illegal, otherwise restraining or prohibiting consummation of such transactions or causing any of the transactions
contemplated hereunder to be rescinded following completion thereof.

The Company and Newco, or USU, shall have received:
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(f)

Section 7.03

(a)

(b)

(c)

(d)

(e)

Section 8.01

 

shall not be on probation, be subject to a show cause order, or fail to be accredited by the WSCUC, the Commission on
Collegiate Nursing Education, or any of its other existing material programmatic accreditors.

The approvals, consents and waivers listed on Section 7.02(f) of the Disclosure Schedules  shall
have been received, and executed counterparts thereof shall have been delivered to Newco at or prior to the Closing.

Conditions to Obligations of Linden and the Company .  The obligations of Linden and the
Company to consummate the transactions contemplated by this Agreement shall be subject to the fulfillment or Linden
and/or the Company’s waiver, at or prior to the Closing, of each of the following conditions:

Other than the representations and warranties of Aspen and Newco contained in the first
sentence of Section 4.01, Section 4.02, Section 4.04, and Section 4.09, the representations and warranties of Aspen and
Newco contained in this Agreement and the Ancillary Documents shall be true and correct in all respects (in the case of
any representation or warranty qualified by materiality or Material Adverse Effect) or in all material respects (in the
case of any representation or warranty not qualified by materiality or Material Adverse Effect) as of the Closing Date
with the same effect as though made at and as of such date (except those representations and warranties that address
matters only as of a specified date, the accuracy of which shall be determined as of that specified date in all respects).
 The representations and warranties of Aspen and Newco contained in the first sentence of Section 4.01, Section 4.02,
Section 4.04, and Section 4.09 shall be true and correct in all respects on and as of the Closing Date with the same
effect as though made at and as of such date.

Aspen and Newco shall have duly performed and complied in all material respects with all
agreements, covenants and conditions required by this Agreement and each of the Ancillary Documents to be
performed or complied with by them prior to or on the Closing Date; provided, that, with respect to agreements,
covenants and conditions that are qualified by materiality, Aspen and Newco shall have performed such agreements,
covenants and conditions, as so qualified, in all respects.

All approvals, consents and waivers that are listed on Section 4.02 of the Disclosure Schedules
shall have been received, and executed counterparts thereof shall have been delivered to the Company at or prior to the
Closing.

Newco shall have delivered each of the closing deliverables set forth in Section 2.06(b)

The Linden Designee shall have been appointed to the board of directors of Aspen.

ARTICLE VIII
INDEMNIFICATION

Survival.  Subject to the limitations and other provisions of this Agreement, the representations
and warranties contained herein shall survive the Closing and shall
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(a)

(b)

(c)

(d)

(e)

(f)

 

remain in full force and effect until the date that is eighteen (18) months from the Closing Date; provided, that the
representations and warranties in (a) Section 3.01, Section 3.02, Section 3.04, Section 3.24, Section 4.01, Section 4.04,
Section 4.06, Section 4.08 and Section 4.09 (collectively, the “Fundamental Representations”) shall survive for a
period of three (3) years after the Closing, and (b) Section 3.21 and Section 3.25 shall survive for the full period of all
applicable statutes of limitations (giving effect to any waiver, mitigation or extension thereof) plus sixty (60) days.  All
covenants and agreements of the parties contained herein (other than any covenants or agreements which survive for
the period explicitly specified therein or which by their terms are reasonably expected to survive the Closing) shall
terminate on the Closing Date and shall thereafter be of no further force and effect.  Notwithstanding the foregoing,
any claims asserted in good faith with reasonable specificity (to the extent known at such time) and in writing by notice
from the Indemnified Party to the Indemnifying Party prior to the expiration date of the applicable survival period shall
not thereafter be barred by the expiration of the relevant representation or warranty and such claims shall survive until
finally resolved.

Indemnification by the Company and Linden .  Subject to the other terms and conditions of
this Article VIII, the Company and Linden, jointly and severally, shall indemnify and defend each of Aspen and Newco
and each of their Affiliates and their respective Representatives (collectively, the “Aspen Indemnitees”) against, and
shall hold each of them harmless from and against, and shall pay and reimburse each of them for, any and all Losses
incurred or sustained by, or imposed upon, the Aspen Indemnitees based upon, arising out of, with respect to or by
reason of:

any inaccuracy in or breach of any of the representations or warranties of the Company
contained in this Agreement or in any certificate or instrument delivered by or on behalf of the Company pursuant to
this Agreement, as of the date such representation or warranty was made or as if such representation or warranty was
made on and as of the Closing Date (except for representations and warranties that expressly relate to a specified date,
the inaccuracy in or breach of which will be determined with reference to such specified date);

any breach or non-fulfillment of any covenant, agreement or obligation to be performed by the
Company or Linden pursuant to this Agreement;

any Excluded Asset or any Excluded Liability;

any Third Party Claim based upon, resulting from or arising out of the business, operations,
properties, assets or obligations of the Company or any of its Affiliates (other than the Purchased Assets or Assumed
Liabilities) conducted, existing or arising on or prior to the Closing Date;

Liabilities in respect of any claim made by a student or former student of USU arising from or
related to (i) services provided by the Company, or (ii) the Company’s advertising and marketing seeking new students;
or

any Transaction Expenses or Indebtedness of the Company outstanding as of the Closing to the
extent not paid or satisfied by the Company at or prior to the Closing, or if
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paid by Aspen or Newco at or prior to the Closing, to the extent not deducted in the determination of the Purchase
Price.

Indemnification By Aspen and Newco .  Subject to the other terms and conditions of this
Article VIII, Aspen and Newco, jointly and severally, shall indemnify and defend each of the Company and Linden
(collectively, the “Company Indemnitees”) agai]��� and



(e)

(f)

(g)

Section 8.05

(a)

 

Notwithstanding the foregoing, the limitations set forth in Section 8.04(a) and Section 8.04(c)
shall not apply to Losses based upon, arising out of, with respect to or by reason of any inaccuracy in or breach of any
representation or warranty in any Fundamental Representation, or any action based on fraud including common law
fraud.

For purposes of this Article VIII, for purposes of calculating Losses (but not determining
whether a breach has occurred), any inaccuracy in or breach of any representation or warranty shall be determined
without regard to any materiality, Material Adverse Effect or other similar qualification contained in or otherwise
applicable to such representation or warranty.

Each Indemnified Party must act promptly to avoid or mitigate any Losses which it or any other
Indemnified Party may suffer in consequence of any fact, matter or circumstance giving rise to a claim for
indemnification under this Agreement or likely to give rise to a claim for indemnification under this Agreement and no
Indemnified Party shall be entitled to recover under this Agreement to the extent of any Losses that could have been
avoided but for the Indemnified Party’s failure to avoid or mitigate such Losses.

Indemnification Procedures .  The party making a claim under this Article VIII is referred to as
the “Indemnified Party”, and the party against whom such claims are asserted under this Article VIII is referred to as
the “Indemnifying Party”.

Third Party Claims .  If any Indemnified Party receives notice of the assertion or commencement
of any Action made or brought by any Person who is not a party to this Agreement or an Affiliate of a party to this
Agreement or a Representative of the foregoing (a “Third Party Claim”) against such Indemnified Party with respect
to which the Indemnifying Party is obligated to provide indemnification under this Agreement, the Indemnified Party
shall give the Indemnifying Party reasonably prompt written notice thereof, but in any event not later than ten (10) days
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(a)

(b)

(c)

 

amount, if reasonably practicable, of the Loss that has been or may be sustained by the Indemnified Party.  The
Indemnifying Party shall have thirty (30) days after its receipt of such notice to respond in writing to such Direct Claim.
 The Indemnified Party shall allow the Indemnifying Party and its professional advisors to investigate the matter or
circumstance alleged to give rise to the Direct Claim, and whether and to what extent any amount is payable in respect
of the Direct Claim and the Indemnified Party shall assist the Indemnifying Party’s investigation by giving such
information and assistance (including access to the Company’s premises and personnel and the right to examine and
copy any accounts, documents or records) as the Indemnifying Party or any of its professional advisors may reasonably
request.  If the Indemnifying Party does not so respond within such thirty (30) day period, the Indemnifying Party shall
be deemed to have rejected such claim, in which case the Indemnified Party shall be free to pursue such remedies as
may be available to the Indemnified Party on the terms and subject to the provisions of this Agreement.

Payments.  

Once a Loss is agreed to by the Indemnifying Party or finally adjudicated to be payable pursuant
to this Article VIII, the Indemnifying Party shall satisfy its obligations within five (5) Business Days of such final, non-
appealable adjudication by wire transfer of immediately available funds, subject to Section 8.06(c).  The parties hereto
agree that should an Indemnifying Party not make full payment of any such obligations within such five (5) Business
Day period, any amount payable shall accrue interest from and including the date of agreement of the Indemnifying
Party or final, non-appealable adjudication to and including the date such payment has been made at a rate per annum
equal to the statutory rate in the jurisdiction where the judgment has been entered.  Such interest shall be calculated
daily on the basis of a 365-day year and the actual number of days elapsed, without compounding.

Any amount payable by the Company and Linden to an Aspen Indemnitee with respect to a Loss
shall be reduced by the amount of any net insurance proceeds (i.e., insurance payments less deductible and premiums,
including the amount of any increase in future premiums assessed under such policies of insurance) actually received
by the Aspen Indemnitee with respect to the Loss, and Aspen and Newco agree to use their  reasonable best efforts to
collect any insurance proceeds to which Aspen and/or Newco may be entitled in respect of any Loss.

Any Losses payable by the Company or Linden to an Aspen Indemnitee pursuant to this Article
VIII may be satisfied, at the Company’s or Linden’s election, in cash, by offset against the principal amount of the
Convertible Note, or by surrender of shares of Aspen Common Stock (valued at the closing price of the Aspen
Common Stock as of the close of business on the day prior to the date such Losses are paid).  If the Company transfers
any portion of the Convertible Note or shares of Aspen Common Stock received hereunder to an Investor, then, at the
option of the Company or Linden, Aspen and Newco may set off any Losses payable by the Company hereunder
against such Investor’s respective pro rata portion of the Convertible Note or the Aspen Common Stock of such
Investor to the extent that such Investor still beneficially owns such security(ies).  If the Company and Linden fail to
pay in cash or elect to set off any Losses payable by the Company hereunder within ten (10) days of the final
determination of such Losses, then such failure shall be deemed an election to set off any such Losses, and Aspen or
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Newco may set off such Losses against the Convertible Note or the Aspen Common Stock as provided hereunder.

Tax Treatment of Indemnification Payments .  All indemnification payments made under this
Agreement shall be treated by the parties as an adjustment to the Purchase Price for Tax purposes, unless otherwise
required by Law.

Other Rights and Remedies Not Affected .  The indemnification rights of the parties under this
Article VIII are independent of, and in addition to, such rights and remedies as the parties may have at Law or in equity
or otherwise for any fraud, as specified in Section 8.04(b), breach of warranty, or failure to fulfill any covenant,
agreement, or obligation hereunder on the part of any party hereto, including the right to seek specific performance,
rescission, or restitution, without any requirement to post bond, none of which rights or remedies shall be affected or
diminished hereby.

ARTICLE IX
TERMINATION

Termination.  This Agreement may be terminated at any time prior to the Closing:

by the mutual written consent of the Company and Newco;

by Newco by written notice to the Company if:

neither Aspen nor Newco is then in material breach of any provision of this Agreement
and there has been a material breach, inaccuracy in, or failure to perform any representation, warranty, covenant or
agreement made by the Company pursuant to this Agreement that would give rise to the failure of any of the conditions
specified in Article VII and such breach, inaccuracy, or failure has not been cured by the Company within ten (10)
Business Days of the Company’s receipt of written notice of such breach from Aspen, including, without limitation,
failure to maintain any Educational Approvals, Educational Consents or Permits;

by the Company by written notice to Aspen and Newco if:

the Company is not then in material breach of any provision of this Agreement and there
has been a material breach, inaccuracy in, or failure to perform any representation, warranty, covenant or agreement
made by Aspen or Newco pursuant to this Agreement that would give rise to the failure of any of the conditions
specified in Article VII and such breach, inaccuracy, or failure has not been cured by Aspen or Newco within ten (10)
Business Days of their receipt of written notice of such breach from the Company;

by Newco or the Company by written notice to the other if:

there shall be any Law that makes consummation of the transactions contemplated by
this Agreement illegal or otherwise prohibited or any Governmental Authority shall have issued a Governmental Order
restraining or enjoining the transactions contemplated by this Agreement, and such Governmental Order shall have
become final and non-appealable; or

the Closing has not occurred by January 16, 2018 (the “ Outside Date”); provided,
however, that if the Closing shall not have occurred as of the Outside Date because the condition specified in Section
7.01(c) shall not have been satisfied, then the Outside
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Successors and Assigns .  This Agreement shall be binding upon and shall inure to the benefit of
the parties hereto and their respective successors and permitted assigns.  Neither party may assign its rights or
obligations hereunder without the prior written consent of the other party, which consent shall not be unreasonably
withheld or delayed.  No assignment shall relieve the assigning party of any of its obligations hereunder.

No Third-party Beneficiaries .  Except as provided in Section 5.07, and Article VIII, this
Agreement is for the sole benefit of the parties hereto and their respective successors and permitted assigns and nothing
herein, express or implied, is intended to or shall confer upon any other Person or entity any legal or equitable right,
benefit or remedy of any nature whatsoever under or by reason of this Agreement.

Amendment and Modification; Waiver .  This Agreement may only be amended, modified or
supplemented by an agreement in writing signed by Aspen, Newco, the Company and Linden at any time prior to the
Closing.  Any failure of Aspen or Newco, on the one hand, or the Company or Linden, on the other hand, to comply
with any obligation, covenant, agreement or condition herein may be waived by the Company or Linden (with respect
to any failure by Aspen or Newco) or by Aspen or Newco (with respect to any failure by the Company or Linden),
respectively, only by a written instrument signed by the party granting such waiver, but such waiver or failure to insist
upon strict compliance with such obligation, covenant, agreement or condition shall not operate as a waiver of, or
estoppel with respect to, any subsequent or other failure.

Governing Law; Submission to Jurisdiction; Waiver of Jury Trial .  

This Agreement shall be governed by and construed in accordance with the internal laws of the
State of Delaware without giving effect to any choice or conflict of law provision or rule (whether of the State of
Delaware or any other jurisdiction).

Any legal suit, action, or proceeding arising out of or based upon this Agreement, the
Ancillary Documents, or the transactions contemplated hereby or thereby may be instituted in the federal cour0u�  t ts ���SSRUSi action
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2.

 

OTC Markets Group Inc. (the “OTCQB”) as reported by a reliable reporting service designated by the Holder (i.e.,
Bloomberg) or, if the OTCQB is not the principal trading market for such security, then the principal securities
exchange or trading market where such security is listed or traded; provided, that if the Conversi�퀀�퀀



3.

(a)

(b)

 

Anti-Dilution Protection.

In the event, prior to the payment of this Note, Aspen shall issue any of its shares
of Aspen Common Stock as a stock dividend or shall subdivide the number of outstanding shares of
Aspen Common Stock into a greater number of shares, then, in either of such events, the shares
obtainable pursuant to conversion of this Note shall be increased proportionately; and, conversely, in the
event that Aspen shall reduce the number of outstanding shares of Aspen Common Stock by combining
such shares into a smaller number of shares, then, in such event, the number of shares of Aspen Common
Stock obtainable pursuant to the conversion of this Note shall be decreased proportionately. Any
dividend paid or distributed upon Aspen Common Stock in shares of any other class of capital stock of
Aspen or securities convertible into shares of Aspen Common Stock shall be treated as a dividend paid in
Aspen Common Stock to the extent that the shares of Aspen Common Stock are issuable upon the
conversion of the Note. In the event that Aspen shall pay a dividend consisting of the securities of any
other entity or in cash or other property, upon conversion of this Note, the Holder shall receive the
securities, cash, or property which the Holder would have been entitled to if the Holder had converted
this Note immediately prior to the record date of such dividend.

In the event, prior to the payment of this Note, Aspen shall be recapitalized by
reclassifying its outstanding Aspen Common Stock (other than into shares of common stock with a
different par value, or by changing its outstanding shares of common stock to shares without par value),
or in the event Aspen or a successor corporation, partnership, limited liability company or other entity
(any of which is defined as a “Corporation”) shall consolidate or merge with or convey all or substantially
all of its, or of any successor Corporation’s property and assets to any other Corporation or Corporations
(any such other Corporation being included within the meaning of the term “successor Corporation” used
in the context of any consolidation or merger of any other Corporation with, or the sale of all or
substantially all of the property of any such other Corporation to, another Corporation or Corporations),
or in the event of any other material change in the capital structure of Aspen or of any successor
Corporation by reason of any reclassification, reorganization, recapitalization, consolidation, merger,
conveyance or otherwise, then, as a condition of any such reclassification, reorganization,
recapitalization, consolidation, merger or conveyance, a prompt, proportionate, equitable, lawful and
adequate provision shall be made whereby the Holder of this Note shall thereafter have the right to
receive, upon the basis and the terms and conditions specified in this Note, in lieu of the securities of
Aspen theretofore issuable upon the conversion of this Note, such shares, securities or assets as may be
issued or payable with respect to or in exchange for the number of securities of Aspen theretofore
obtainable upon conversion of this Note as provided above had such reclassification, reorganization,
recapitalization, consolidation, merger or conveyance not taken place; and in any such event, the rights of
the Holder of this Note to any adjustment in the number of shares of Aspen Common Stock obtainable
upon conversion of this Note, as provided, shall
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continue and be preserved in respect of any shares, securities or assets which the Holder becomes entitled
to obtain. Notwithstanding anything herein to the contrary, this Section 3(b) shall not apply to a merger
with a subsidiary provided Aspen is the continuing Corporation and provided further such merger does
not result in any reclassification, capital reorganization or other change of the securities issuable under
this Note. The foregoing provisions of this Section 3(b) shall apply to successive reclassification, capital
reorganizations and changes of securities and to successive consolidation, mergers, sales or conveyances.

In the event Aspen, at any time while this Note shall remain outstanding, shall sell
all or substantially all of its assets, or dissolve, liquidate, or wind up its affairs, prompt, proportionate,
equitable, lawful and adequate provision shall be made as part of the terms of any such sale, dissolution,
liquidation, or winding up such that the Holder of this Note may thereafter receive, upon exercise hereof,
in lieu of the securities of Aspen which it would have been entitled to receive, the same kind and amount
of any shares, securities or assets as may be issuable, distributable or payable upon any such sale,
dissolution, liquidation or winding up with respect to each share of Aspen Common Stock; provided,
however, that in the event of any such sale, dissolution, liquidation or winding up, the right to convert this
Note shall terminate on a date fixed by Aspen, such date so fixed to be not earlier than 6:00 p.m., New
York time, on the 30th day after the date on which notice of such termination of the right to convert this
Note has been given by mail to the Holder of this Note at such Holder’s address as it appears on the
books of Aspen.

Event of Default.  The following shall constitute events of default (individually, an “Event of Default”):

Aspen shall default in the payment, when due or payable, of an obligation to pay interest or principal
under this Note, which default is not cured by payment in full of the amount due within ten (10) days from the date
such amount is due;

Aspen shall fail to comply in any way with any of the other terms, covenants or conditions contained in
this Note, which default is not cured within ten (10) days from the date that the Holder notifies Aspen in writing of
the occurrence of such default;

Aspen shall commence any case, proceeding or other action under any existing or future law of any
jurisdiction, domestic or foreign, relating to bankruptcy, insolvency, reorganization, or relief of debtors, seeking to
have an order for relief entered with respect to it, or seeking to adjudicate it as bankrupt or insolvent, or seeking
reorganization, arrangement, adjustment, winding-up, liquidation, dissolution, composition or other relief with
respect to its debts, or seeking appointment of a receiver, custodian, trustee or other similar official for it or for all or
any substantial part of its assets;

There shall be commenced against Aspen any case, proceeding or other action which results in the entry
of an order for relief or any such adjudication or appointment remains undismissed, undischarged or unbonded for a
period of thirty (30) days;
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Conference Call:
The Company will discuss this definitive agreement on a conference call scheduled for Monday, May 22, 2017, at 4:30
p.m. (ET). The conference call can be accessed by dialing toll-free (844) 452-6823 (U.S.) or (731) 256-
5216 (international).  Subsequent to the call, a transcript of the audiocast will be available from the Company’s website
at ir.aspen.edu.

About Aspen Group, Inc.:
Aspen Group, Inc. is a post-secondary education company. Aspen University’s mission is to offer any motivated
college-worthy student the opportunity to receive a high quality, responsibly priced distance-learning education for the
purpose of achieving sustainable economic and social benefits for themselves and their families. Aspen University is
dedicated to providing the highest quality education experiences taught by top-tier faculty - 57% of Aspen University’s
faculty hold doctoral degrees. To learn more about Aspen University, visit www.aspen.edu.

About United States University:
United States University began its institutional history in 1997 as InterAmerican College in National City, CA. Its
initial focus was the provision of affordable educational opportunities to working adults, Latinos, and educated
immigrants to increase bilingual capacity in education and healthcare in Southern California. In 2010, the school was
renamed to United States University and recently moved its campus into the heart of San Diego. United States
University today offers bachelor and master level degree programs in nursing, education, health science, and business
& management.

Cautionary Note Regarding Forward-Looking Statements

This press release contains forward-looking statements including our expectations regarding the acquisition including
the anticipated closing and obtaining regulatory approval. The words “believe,” “may,” “estimate,” “continue,”
“anticipate,” “intend,” “should,” “plan,” “could,” “target,” “potential,” “is likely,” “will,” “expect” and similar
expressions, as they relate to us, are intended to identify forward-looking statements. We have based these forward-
looking statements largely on our current expectations and projections about future events and financial trends that we
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